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Old Recipes in a New World? The Challenges of

Multilateralism in the 21st century
By Minister of Foreign Affairs Jonas Gahr Stgre

Norwegian Atlantic Committee's annual Leangkollen Conference,
Norwegian Nobel Institute, 30 January 2006

Excellencies
Ladies and gentlemen,

It feels good to be back here at the opening of the Leangkollen Conference
for the third consecutive year. It is indeed a fine tradition to meet in these
noble settings every January.

Itisan honour to be invited to speak as Foreign Minister on the challenges
to multilateralism and it is a pleasure to do so alongside Sir Franklin Berman,
who is going to inspire us all to reflect on the overarching importance of in-
ternational law. | also would like to greet the Secretary General of the OSCE,
Mr Marc Perrin de Brichambaut who leads an organisation that we attach
such great importance to. | look forward to seeing you later today.

International law is an undisputable foundation of a more peaceful,
prosperous and just world, as recognised in the opening words of the
World Summit Outcome adopted last September in New York. It ranks also
as the first priority of my government's policy platform adopted a few
days later at Soria Moria here in Oslo.

When | spoke at last year's Leangkollen Conference, as the Secretary
General of the Norwegian Red Cross, my concern was closely linked to the
new types of conflict we are facing and the need to defend the notion of a
"humanitarian space”. This reflected a deep concern that issues of protec-
tion of vulnerable groups in armed conflict and the role of humanitarian
agencies and workers were increasingly under threat.

| pointed out that the full development of international humanitarian
law is a significant legacy of the violent century we have put behind us.
International humanitarian law needs to be protected, defended and ex-
panded.
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We must never become complacent. Hard-won humanitarian gains, even
in the normative field, have not been won once and for all. On the con-
trary, actual compliance is a constant and serious challenge.

Today, | will pick up on a few of these points and add some thoughts on
how this applies more generally to the idea of multilateralism.

At the UN headquarters in New York, a small gold-plated statue of a
dodo bird has been put up just outside the Security Council chambers.
This gift from the State of Mauritius represents a species that was hunted
to extinction because it couldn't fly. | do not think it was intentional on
the part of Mauritius, but this little statue could indeed serve as a warning
to us all.

International law has seen momentous developments after the scourge
of the first and second world wars, as it has done in the 1990s. Mass
atrocities have called for effective action. This has in turn led to a reali-
sation that the response should be based on common norms, rules and
multilateral approaches.

Moreover, mankind, human dignity, the human being, have been placed
at the very centre of international politics. This is one of the central mes-
sages of the United Nations Charter, which introduced human rights on
the global scene. It is likewise a clear message in key instruments such as
the Geneva Conventions of 1949.

Today we take many legal achievements for granted. But knowing the

state of inter-state relations one could be tempted to ask:
Were we to negotiate these legal instruments today, would we succeed
with the 191 States that now are involved? Would the results have been
better global rules? A more influential world arena? A more effective
world body?

Returning last weekend from yet another round involving 150 states
trying to bring the WTO negotiations on world trade one step forward, |
have my doubts.

However, it is not because this is such a daunting task that we would
shy away from attempting to be as visionary as the founding fathers and
mothers of key legal instruments such as the Charter of the United Na-
tions. The reason why we strongly reiterate our continued and full com-
mitment to the Charter and its system is quite different.

The reason is that the Charter has fully proved its sustainability and



adaptability to new challenges. Any attempt to claim that the Charter
lacks this or that wording in order to legitimise the circumvention of the
standards - or even the spirit of the Charter - has to be rejected. The World
Summit Outcome was crystal clear on this point when it reaffirmed, and |
quote: that the relevant provisions of the Charter are sufficient to address
the full range of threats to international peace and security.

This is a strong message. It is an expression of the full recognition of
the continued validity and sustainability of the system of the Charter of
the United Nations.

This does not mean that there are no new challenges and no need to
discuss how new threats can be effectively met.

Rather, this means that the Charter and its normative architecture still
stand as a visionary statement: A vision with an unfulfilled potential. A
vision combined with great potential, which is all too rarely realised.

While preserving what we have achieved we need to continually adapt
and improve it to meet the needs of a changing world.

The advances made in recent years are unquestionable. The growing
prominence of human rights in international politics and international
law is an extremely positive development. Abusive governments are no
longer fully protected by state sovereignty. Perpetrators of mass atrocities
can no longer take immunity and impunity for granted.

The problem we need to deal with is that advances often tend to be
reactive:

It took the loss of the Titanic to get a convention for safety at sea.

It took the use of poisonous gases during World War | to negotiate a
new set of rules prohibiting their use.

It took genocide in Rwanda to start a discussion on the collective re-
sponsibility to protect populations.

Must we wait until there is some misuse of biotechnology for hostile or
military purposes before we strengthen the rules requlating the develop-
ment of the life sciences?

This is where we most need a dramatic change in multilateral relations:
We must be proactive rather than reactive. The principle of responsibility
to protect populations from mass atrocities, as stated in the World Sum-
mit document, is clearly directed at the governments whose populations
suffer. It is also unmistakably directed at the Security Council, which has
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extraordinary tools at its disposal pursuant to the Charter.

The UN Summit produced less ambitious results than we had expected.
Yet the broad majority of states seem to agree that multilateralism is the
best option for ensuring peace and security in relations between nations,
for protecting human rights and for enforcing compliance with interna-
tional law.

The multilateral approach is also our best hope for eradicating global
poverty and creating a more equitable international order.

But still we continue to hear and see examples of states opting for
unilateral approaches:

We saw it in Iraq.

We see it in the Middle East.

We see it in the interpretation of international law, where states some-
times look for loopholes rather than abiding by the standards.

These are important reminders that the balance between the most in-
fluential states and all the other member states is delicate:

States are not equally powerful, but their concerns are equally legiti-
mate.

People are different, but human dignity is a universal value that puts us
all on an equal footing.

International cooperation and arenas for setting international norms
will only work if all states have a reasonable opportunity to present their
case. This is a big challenge in an international system which has so many
voices.

Norway holds the general view that the alternative to the rule of law
is not only a society where power prevails over justice. It is also a society
without long-term peace and prosperity prospects.

Our society has developed on the basis of strengthening the rule of
law and the legal rights of the individual, and so our vision should be
to develop the international community along the same ideas. We must
increase security and enhance human rights by strengthening the rule
of law, placing it at the centre of any debate on peace and development;
global trade, disarmament and non-proliferation and we should search
for new and stronger legal instruments to help combat terrorism and or-
ganised crime such as human trafficking.

Just as most democracies have created systems of redistribution within



their states, forging societies built on greater justice, fairness and more
equal opportunities for all, the same inspiration should underpin our ap-
proach to managing our global interdependence. The fight against na-
tional poverty was won through investments in health, education and
development, and the fight against global poverty must be won in the
same way.

For this to happen we need to take bold new steps in strengthening
the multilateral system, in enhancing democratic decision-making among
states, and in setting out new rules that can integrate the developing
countries into the world trade system - as we now strive to achieve
through the current round of the WTO negotiations.

And we need new bold initiatives to eliminate the immediate causes
and effects of extreme poverty, such as the spread of infectious diseases
and the unacceptably high rate of child mortality. When he was Prime
Minister in 2000 Jens Stoltenberg helped to launch the Global Alliance for
Vaccination and Immunisation. Returning as Prime Minister last autumn
he has re-engaged with that commitment.

By setting the goal of immunising every child, the world can reach the
fourth Millennium Development Goal: halving child mortality by 2015. We
are on our way to achieve this. It is possible and it is feasible. And we will
do so notalone, but by forging new global partnerships that can speed up
the efforts

As we move forward we must establish a new agenda for defining the
appropriate legal framework for managing our growing interdependence
in the age of globalisation.

And as we do so, we need to speak out when existing rules are circum-
vented.

One such issue concerns the detention of prisoners in the fight against
terrorism. In the concrete example of the conditions of prisoners at the
US detention camp at Guantanamo Bay, we have expressed our view that
this practice is worrying and may set a dangerous precedent.

To me, it is not the Guantanamo camp as such that is the question, it is
the principle underpinning the way detainees are treated.

No conflict, international or national, can legitimise a prisoner being
deprived of basic protection and minimum legal rights. Every individual
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detained - at Guantanamo or elsewhere - shall as a minimum be treated
humanely in all circumstances, at all times, irrespective of their status.

Although the precise status of a person may, under the circumstances,
legitimately raise doubts, there can be no doubts as to the basic standards
of protection that have to apply. The idea that fundamental rights and
freedoms may be set aside to fight terrorism will, in the long term, only
lead to the opposite effect - it will undermine that very fight.

In our struggle against terrorism we must never compromise on human
rights and the basic principles of the rule of law. Respect for these basic
values should be what distinguishes us from terrorists, and our friends
from our foes.

Let me now turn to the key component of our multilateral system, the
United Nations. Since 1945 until today, the UN has been a vital instru-
ment of Norway's foreign policy. We favour a stronger UN. Our objective
is to reaffirm the world body as the coordinator of collective action, the
principal lawmaker and an effective vehicle for attaining common ends.

But here too we need to see that the world is changing. The UN has to
evolve and readapt to a new sets of actors, new ways of communication
and new ways of interacting in the international community.

Take one concrete example, the way the world addresses the fight
against the avian flu - a global threat concerning us all. The role of the
UN and its specialised agencies is paramount. But the UN and its agen-
cies cannot confront this challenge alone. They need to interact with a
complex variety of actors in a complex global setting; including regional
organisations like the European Union, financial institutions, the pharma-
ceutical industries and then, of course, the government and civil society
of each state concerned.

It takes an extraordinary ability to improvise new approaches to coor-
dinate such a response and to ensure that they are balanced. The same
goes for numerous other agendas, be they of a security or development
nature.

Then to the use of force.

Norway shares the opinion of the High-level Panel and the Secretary
General that the Security Council is fully empowered under Chapter VIl of
the Charter. The task is not to find alternatives to the Security Council as



a source of authority, but rather to make the Council work better. The UN
is the only international body that can, in the last resort, legitimise the
use of force other than in cases of self-defence and with the consent by
the state concerned - and the threshold for doing so must be high. There
must be clear justification and an undisputable legal basis.

Perhaps the most important result of the UN Summit in New York in
September was that national leaders agreed to confirm the principle of
responsibility to protect populations as a norm for collective action. For
the first time it was agreed that we - in the name of humanity - have a
common duty to protect people when their own governments will not.

There should be no doubt that in situations of genocide, crimes against
humanity, ethnic cleansing and war crimes, the Security Council has a
responsibility to act without hesitation and with authority and efficiency
in the face of threats to international peace and security.

We would like to see the Security Council adopt a resolution reflecting
the principles that should apply to the use of force as a last resort and
express its intention to act in accordance with them.

We believe it is extremely important that the UN and the member states
make every effort to prevent the need to use force through peaceful and
diplomatic means.

The surge in UN-led peace operations is placing a heavy strain on
the UN's resources. We, the member states, need to respond to the UN's
need.

It is the ambition of the Government to increase our participation in
UN-led peacekeeping operations in 2006 - particularly in Africa. Through
our dialogue with the UN we are seeking to identify relevant capacities
that can be employed in ongoing or future operations.

The UN is increasingly relying on regional organisations. We welcome
the increased involvement of the African Union in providing peace and
security on the African continent. The AU has a right to expect support of
the international community.

The AU summit in Khartoum a short time ago reconfirmed the determina-
tion of the African countries to play a leading role in peace-building efforts
on their own continent. We were pleased to see that the summit succeeded
in finding a solution to the difficult question of the AU chair in a way that
served to enhance its credibility on issues of peace and human rights.

—
>
g
=
o
=
=
D

=,
[a5)
>
>
—
QO
>
[y
@]
(o9]
o
3
3
=:
9]
r-D—
wn
N
o
—
=
QO
=
=
<
2D
—
]
[a5)
>

o
—~
S
)
>
(op]
o
S
=5
D
by
9]
>
0
w
—
>
g
=
o
S
(ans
S
wn
=
=
<
—
o



10

Opening presentations by Jonas Gahr Stgre and Sir Frank Berman

We will continue to support the AU in order to strengthen its capacity
to conduct peace operations.

Moving the multilateral agenda forward requires evolving consensus.
There is no way around it. To understand the challenges to our old recipe
of multilateralism, we must keep in mind that the UN is struggling with at
least four major challenges, as | see it:

The first is a growing tendency for member countries to take an “a la
carte” approach to the UN.

States claim rights but are often unwilling to put an equal emphasis
on their duties and responsibilities. They are often unwilling to compro-
mise on their own interests, and sometimes unwilling to contribute to the
common good without getting something in return.

The second problem is the tendency to protect the established order
at any cost. In many ways, this is a response to the first problem. It is
understandable that many developing countries are worried and that they
wish to counter what they see as attempts to transfer functions from the
General Assembly to a small circle of rich and powerful nations.

We share that concern. But the consequences are serious when leading
developing countries oppose any reform - and in fact oppose the notion
of a more effective UN. | believe that we who firmly believe in a strong
and vigilant United Nations should be at the forefront of reform instead
of leaving the reform agenda to those who would like to shrink the UN's
ambitions. In this regard we need to strengthen the dialogue with our part-
ners in the South to avoid misunderstandings that can weaken the UN.

In this undertaking | have been calling for a revitalisation of a common
Nordic voice.

Since the accession of Finland and Sweden to the EU, this voice has
- apart from cooperation in the legal field - been harder to detect. This
may now change. It would be a welcome sign of revitalisation if the Nor-
dic countries were to reengage as a united force for UN reform.

The third problem follows the second and concerns the weaknesses in
the UN administration:

The Volcker report on the oil-for-food programme and the reports about
sexual abuse committed by UN peacekeepers have exposed practices that
the UN should never be involved in and can never accept. In reality, the



UN has difficulty dealing with them.

The message is the same: we who strongly believe in the role of the
UN must be the first to react and demand change, reform and more ef-
ficiency.

The fourth problem is that while the demand for the services of the UN
funds, programmes and specialised agencies is greater than ever, the UN
is underfinanced and overloaded. There is a gap between what member
countries and their citizens expect the UN to do and the resources avail-
able to do the job.

We cannot address these challenges by being passive and complacent.
Norway is a major financial contributor to the UN. A substantial amount
of Norwegian public money is channelled through the UN, including about
half of our development aid. We have a responsibility to our taxpayers and
to the UN to monitor the organisation to ensure effective and efficient
management of its resources.

The UN needs, in our view, organisation-wide reform. If the United Na-
tions is to have full credibility, it must have a transparent, effective and
accountable system of managing its resources.

We must hold the UN to the highest standard of ethical behaviour.

We want to use the UN as an arena to address the challenges of globalisa-
tion, and to promote social globalisation and justice.

We want the UN to play a leading role in security issues, disarmament
and non-proliferation, and the fight against terrorism.

We want to strengthen the UN's humanitarian response capability.

We want to strengthen the UN's capacity in conflict prevention and
peace building. Norway's participation in the Peacebuilding Commission
will open a new arena. Stabilising and rebuilding failed or failing states is
a huge and complex task.

And this is urgent. Fortunately, we see a trend towards democratic rule
in a growing number of countries. But there is also an increase in the
number of weak states that are unable to take care of their own people,
unable to guarantee respect for human rights and unable to guarantee
peace.

The Human Rights Commission should have a central place in our en-
deavours to promote and protect human rights and fundamental free-
doms. Unfortunately, the Commission has been undermined. It has lost
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credibility. States are seeking membership of the Commission, not to
strengthen human rights but to protect themselves against criticism.

Now we need to set the ambitions straight for the Human Rights Coun-
cil. We believe that the following elements are essential real improve-
ments:

First, the Council should be a standing body with sufficient regular meet-
ings throughout the year to allow urgent situations to be dealt with.

Second, it should have the ability to address serious human rights
situations, and it should play a key role in thematic issues, setting stan-
dards and monitoring efforts.

Third, it should retain the system of special procedures and a strong
level of NGO participation. The current practice of the Commission on
Human Rights is a minimum and we should aim for enhanced NGO par-
ticipation.

And we will not accept special privileges for the most powerful countries.

What | am saying is that we will not accept a weakening of the UN's
work for human rights.

| stress this today because the negotiations are not going well. There is
little or no progress. In fact, there are even attempts to use these negotia-
tions to weaken the human rights procedures and the human rights ma-
chinery. The High Commissioner for Human Rights told me two weeks ago
about how the resource constraints impede her ability to do her job.

This is not acceptable. Again, we see that multilateralism is under pressure.

Dear friends,
Returning to my question: "If we were to negotiate the Universal Declara-
tion on Human Rights today, would we succeed?"

I'm afraid the answer is probably no.

Human rights are still controversial, and with the current confrontation
between North and the South in the UN, even the established order can
be challenged.

However, human rights has become an important institution in inter-
national relations, and nourished by globalisation and the emergence of a
global moral community, can only grow stronger.

In the preparations for establishing the Peacebuilding Commission the
UN Secretariat has calculated the total financial contributions that member



countries make to the UN system, including the voluntary contributions.

Norway is number seven on the list. This may make us proud and is
indeed a proof that we put our money where our mouth is. But the fact
that that Norway is, in real terms, the seventh largest financial contributor
to the United Nations is not necessarily a good sign

If you look at the hard figures many wealthy and powerful countries
are further down the list in terms of per capita contributions. If all mem-
ber states lived up to their obligations, Norway would no longer be num-
ber seven.

The idea of multilateralism is not new, but we still have a long way to
go to achieve it. And the UN has a long way to go to earn the confidence
of its member countries. Nevertheless the problem remains that the in-
ternational community tends to take the UN for granted, to expect its
institutions and agencies to solve any problem, settle any conflict and at
the same time to take the blame for any shortcomings.

The truth is that the UN's efforts for peace, stability and development
constitute an impressive merit list. While the League of Nations only
lasted two decades, the UN is still thriving after sixty years as the only
global tool in efforts to resolve international issues and conflicts. And the
demands on its contributions continue to grow.

But we all know that, at the end of the day, the achievement of the UN
depends on what the member states are capable or willing to do.

There is after all, not much the UN can do without its member countries.
Thatis why it is so important to drive the multilateral agenda forward, set
new agendas, mobilise support for new approaches while consolidating
what works.

There are big challenges ahead:

® The proliferation of weapons of mass destruction

e Terrorism, where we have not even been able to agree on a
definition of the very problem

e Transnational, organised crime

® Infectious diseases

® Environmental degradation

® The huge challenge of poverty.
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All these are issues that cannot be resolved by a world community divided
by mistrust.

So the UN is our most important tool for creating a better world. But
this involves hard work. As Henry Cabot Lodge Jr., Republican Senator and
US delegate to the UN, put it in 1955, a favourite quote of mine:

This organisation is created to keep you from going to hell. It is not cre-
ated to take you to heaven.

That is still true today.

Thank you for your attention



The role of [=jernational law for the

maintenanccOf peace and security
UN CHARTER AND THE USE OF FORCE
—%ir Frank Berman

No task is more important as we enter the 21%* Century than finding an
agreed framework for the exercise of military force, and for the control of
its exercise. | became Legal Adviser to the Foreign Office in 1991. Judging
from my past experience, | little thought that my period of office would
be dominated by questions about the use of force. If | had been farsighted
enough to gauge the future, | suppose that | might just have envisaged
being confronted by the need to react to the employment of force by the
United States of America or by the Soviet Union. | would certainly not
have imagined the succession of demands for the use of armed force by
the United Kingdom itself and its European and other allies. The experi-
ence of my successor in the last five years has been more striking still.

Politics and law; law and politics

A question as to whether force should or could be used has powerful po-
litical, as well as legal, elements to it. Or should it be the other way round:
powerful legal, as well as political, elements? At all events both elements
are inescapably there. Could it be otherwise? Surely not. But these ele-
ments, although connected, are not the same: just because it would be
lawful to resort to force doesn't of itself mean that it would be a good
thing to do so; just because it seems like a good thing - or even a very
good thing - to use force doesn't of itself mean that it would be lawful.
The two statements are surely obvious, the first just as much as the sec-
ond. Yet when the rhetoric takes over both of them tend to get lost, and
for the rhetoric | blame the politicians more than the lawyers - though |
wish | could pretend that the lawyers were themselves blameless.

| talk to you today simply about the law; the policy | leave in safer hands
than mine. But | hope that the view of the law from which | speak is not
an arid one, divorced from reality and from policy needs. One of the perils
- though also the excitements - of my field, the field of international law,
is the fact that the law is constantly on the move, and that it changes in
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ways and by processes far more elusive than the careful and calculated
enactment of fresh legislation. But the excitement brings with it heavy re-
sponsibilities. No international lawyer has any right to lay claim to atten-
tion without having acquired a sense for the grain of the law, in the same
way that a sculptor must have a sense for the grain of the wood or the
stone in which he works: a sense of what the law can reasonably be asked
to bear, and what it can't; a sense of what will work, and what won't; a
simultaneous sense, in short, for international law's unique combination
of potential and integrity.

The purpose of a law on the use of force

The starting point is therefore that the law is under challenge from in-
creasing demands for the use of force and for its legal validation. The
remark may seem obvious, but | make it all the same to distance myself
from a point of view that | have detected all too often amongst academic
lawyers and legal commentators in my own country: the view namely
that the essence of international law is to prevent force being used at
all costs, to set up a sort of impenetrable barrier to its use. It is a view |
frequently encountered as well amongst my diplomatic counterparts in
other European capitals. If that is the characteristic European view, or
were to become it, then it is hardly to be wondered at that tensions and
strains have crept into the Transatlantic relationship, as much between
the lawyers as between the policy-makers.

It is not a view | share. It is inconsistent with our foundation legal text,
the United Nations Charter; and it would make a nonsense of that most
successful of all defence alliances we remember today, the North Atlantic
Treaty. If it were correct, then every time armed force was resorted to one
would have to say that the legal system had failed, that it had broken
down. That is not right; it may be true that resort to force shows that
diplomacy has failed, that the political constraints on the escalation of
disputes have broken down, but not the law. And that is so for at least one
simple reason: that one of the prime functions of the law is to regulate
the consequences of illegality. This is just as true of international law as of
any other legal system. So the way | would phrase the essential purpose
of international law is somewhat different. For me, international law has



four functions in this vital area: to define (and define properly) the very
limited number of situations in which the use of force is permissible; to
regulate and control the use of force even when it is permissible; to deter-
mine when force that has been used was not permissible; and to regulate
the consequences of resort to force, both permissible and impermissible.

It will be seen from this that | am by no means an advocate of a legal sys-
tem that would open the door to frequent or reqular uses of force. Quite
the contrary. But no more am | the advocate of a legal system that would
shrink from the challenge of defining (and, as | have already suggested,
defining properly) the permissible uses of force, and drawing the neces-
sary conclusions that follow from that.

The task is anything but an easy one; passions run high, and high politi-
cal interests are engaged. Nor is the task straightforward, from a purely
technical point of view. One can hardly pretend for example, looking at
the record to date, that even our premier legal authority, the International
Court of Justice, has made a particularly convincing job of it. Memories
are still fresh of the Court's surprising dictum, in its Advisory Opinion on
the Wall in the Occupied Territories, which seemed on the face of it to
limit the legal recognition of the right of self-defence to certain kinds of
security threat only - a dictum that looks no less strange now than it did
then. And in its most recent Judgment, on certain aspects of that espe-
cially tragic conflict in the Congo, it is more by its silences than by clear
words that the International Court corrects the unfortunate aspects of its
earlier Decision in the Nicaragua case.

Perhaps this is therefore a good moment to stand back and reconsider
what it is we want the legal controls on the use of force to do, as part of
an international system equipped to deal with present-day problems un-
der present-day conditions. That is certainly the approach taken by the UN
Secretary-General's High-Level Panel on Threats, Challenges and Change,
and by the Secretary-General himself in his report 'In Larger Freedom!
What they say deserves great respect, and | will touch on it later.
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National interests and common interests

To my mind, the correct way to look at the problem is to map out the
entire area against an analytical distinction of a fundamental kind: the
distinction between the use of force in the protection of purely national
interests, and the use of force in the common interest. The idea is not a
new one. It reflects what is already in the UN Charter: in the statement in
the Preamble to the Charter that one of the fundamental aims behind the
founding of the Organization was "to ensure, by the acceptance of prin-
ciples and the institution of methods, that armed force shall not be used,
save in the common interest”, and in its coupling with the later reserva-
tion in Article 51 that nothing in the Charter "shall impair the inherent
right of individual or collective self-defence”.

What matters however is not whether the point is new, but the enduring
framework it offers for analysing the question before us, a framework
consisting of: a set of principles to be accepted and of methods to be
used, to ensure that force is either used in legitimate self-defence, or in
the common interest, and not for any other purpose.

Why do | lay such stress on this basic proposition? Because the differ-
ence between using force in self-interest, and using force in the com-
mon interest is a fundamental one, from the conceptual point of view: it
conditions the objectives for which force may legitimately be used, and
the methods to be followed; and it controls, in an important way, what
force may be used.

I will of course take those issues one by one, and ask for your forgiveness
in advance if | am not able to give each of them the care and attention
it deserves.

Let me start with self-defence, which (as you will have understood) |
identify with self-interest. | will not offer you a full exposé of the law of
self-defence, as | think it now stands, or of the intolerable strains and dis-
tortions to which that branch of international law was subjected during
the roughly half-Century of the Cold War when the institutional option
of the collective use of force was to all intents and purposes non-existent



| want to make instead a few simple points. But | preface them by saying
that | hope we are not on the point of allowing our current preoccupa-
tions to subject the category of self-defence to another similar period of
interpretational torture.

Self-Defence

Distortions aside, the law of self-defence is by now well understood. It is
controlled by the twin parameters of necessity and proportionality, which
between them contain the capacity to adapt themselves to requlate both the
circumstances in which and the degree to which force can legitimately be
used. All that is needed in addition is to recognize that what necessity and
proportionality measure themselves against is the threat faced by the de-
fending State. Self-defence is designed to be the last-resort response avail-
able to a State to dispose of a threat against itself, and it arises inherently out
of the legal nature of the State as the basic unit of international law. So self-
defence is not, and never has been, a legal justification for punishment, or for
retaliation, or for menacing deterrence; its deterrent effect lies rather in the
political realm, in the combination of the practical and rhetorical willingness
to stand up for one's rights, within the limits allowed by law - in other words,
the long-established posture of the North Atlantic Alliance.

And by the same token what the law allows by way of self-defence is
what is necessary and sufficient to put paid to the unlawful threat. Some
have stumbled over what they see as the paradox in the claim that self-
defence following an actual use of force may justify more force than in
the original attack. But there is no paradox, once the purpose of having a
law of self-defence is taken into account. The calculus, of course, works
both ways: self-defence may in some cases find its limits in a response
less severe than the original attack.

Nothing in what | have said so far should contain the least cause for
surprise. It is inherent in what lawyers are prone to use as their tablet
of stone, Article 2(4) of the United Nations Charter, which proscribes the
‘threat’ of force on exactly the same footing as the 'use’ of force. And
as the International Court wisely pointed out in its Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, if an actual use of
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force would be illegal, then the threat to use it would be equally illegal.
To which | would add ‘and vice versa', from which it simply has to follow,
in my view, that the law of self-defence allows a forcible response to an
unlawful threat - so long as the response meets the requirements both of
necessity and proportionality. If the International Court said anything dif-
ferent in its Judgment in the US/Nicaragua case, then it was wrong.

However the 'threat' has to be a threat - an unlawful threat in the sense
the law recognizes. That is not of course to say that every threat has to
be instantaneous and self-contained; some threats may extend over time
and represent a real menace of reqular repetition of previous unlawful
behaviour. All that one needs to note for legal purposes is, first, that the
burden of justification for a use of force always rests with the State using
force (a proposition amply justified by actual international behaviour, not
abstract legal reasoning); and second, that the further you move along
the spectrum from actual armed attack to immediate concrete threat to
continuing future threat, the higher the burden of justification becomes,
on a steeply rising curve.

So the ‘threat' has to be a threat; and it stands to reason that the meas-
ures justified to counter it now have also to be proportionate to the ac-
tual threat posed now. Anything else would contradict those fundamental
parameters of necessity and proportionality. And it is the combination
of those two unavoidable requirements that, simply on their own, shorn
of the reams that have been written both of assertion and denuncia-
tion, show that a doctrine of so-called 'pre-emption’ can never be ac-
commodated within the law of self-defence. The whole essence of the
doctrine is its claim to dispose of a future danger before it becomes an
actual threat, and that is fundamentally in conflict with the law of self-
defence. To which | might simply add the rider that pre-emption would be
subversive of law in a deeper sense still: in the sense that it is inherently
self-justifying and by its very nature incapable of external assessment.
If the essence of pre-emption is to prevent a threat becoming a threat,
how is one to judge whether the threat would in fact have emerged in
concrete form? Or for that matter whether it is the force used that has in
fact suppressed it?



The whole question can be put much more shortly, though, by saying
that surely the Secretary-General's High-Level Panel was right to con-
clude that it is time to stop pretending that self-defence has to be limited
to responding to an armed attack that has actually happened; and on the
other hand that to go beyond self-defence to pre-emption can only be
based on collective authorization, not on the unilateral decision-making
of individual States. The Secretary-General endorses these important con-
clusions, in the following words: “Imminent threats are fully covered by
Article 51, which safequards the inherent right of sovereign States to de-
fend themselves against armed attack. Lawyers have long recognized that
this covers an imminent attack as well as one that has already happened.
Where threats are not imminent but latent, the Charter gives full author-
ity to the Security Council to use military force, including preventively, to
preserve international peace and security.”

In my modest opinion, that is exactly right.

Use of force in the common interest
Which brings me to the second part of my material: the use of force in
the common interest.

| have put the matter in those terms, rather than using the labels 'hu-
manitarian intervention', ‘'war against terrorism', or ‘weapons of mass de-
struction’, in order to bring out the common thread between those three
very different cases, namely that what is being thought to be achieved
by the employment of force is the vindication of a common international
interest. The threat, in other words, is not to the particular interests of
a given State or group of States, but to the well-being of international
society at large. Note that the conditioning factor is once again a 'threat’
Nor should that surprise us if we return to the United Nations Charter
and remind ourselves that the first, and also the most wide-ranging, of
the trilogy of malfunctions with which the Security Council is empowered
to deal is 'threats to the peace’ While 'breaches of the peace' and 'acts of
aggression' are relatively confined in their operation, itis in 'threats to the
peace' that the greatest inbuilt flexibility resides, especially when the issue
is prevention not cure.

—
>
g
=
o
=
=
D

=,
[a5)
>
>
—
QO
>
[y
@]
(o9]
o
3
3
=:
9]
r-D—
wn
N
o
—
=
QO
=
=
<
2D
—
]
[a5)
>

o
—~
S
)
>
(op]
o
S
=5
D
by
9]
>
0
w
—
>
g
=
o
S
(ans
S
wn
=
=
<
—
o



<
(q+]
&
—
(5]
o
7z
<
O
-
L
~
wm
o)
<
(qv]
(D)
—
(S
4=
w
p—
<
(q8)
()
(%]
©
<
o
—/
>
e
(%]
<
@
)
Q]
i)
<
(P
(V]
(P
p—
o
(@)]
=
<
[(P)
o
(@)

The important point is, however, that all of these threats imperil common
interests, not those of individual States as such. As the Secretary-General
again pointedly puts it: "As to genocide, ethnic cleansing and other such
crimes against humanity, are they not also threats to international peace
and security, against which humanity should be able to look to the Se-
curity Council for protection?" Yes indeed, is my answer - with the sole
exception that the Secretary-General uses 'threats to international peace
and security’ where | have used 'common interests. Why he does so is ob-
vious enough; he is moving within the textual framework of the Charter,
and specifically the provisions governing the Security Council. We detect
here the glimmering of a problem arising out of the way the Charter is
written, a question | will return to later on.

Let us rest however for the moment with the proposition that the protec-
tion of self-interest correlates with self-defence, and the vindication of
common interests correlates with force used collectively. This is a fact
which has profound consequences, notably for the critical prior issue:
who decides? Given the inherent nature of the right of self-defence, it
is axiomatic that only the State itself can assess the threat it faces and
how to respond. This is, however, emphatically not to say that the State's
own assessment is, as it were, final and binding; nor is it to say that, just
because it is self-defence, it somehow escapes the possibility of objective
judgement after the event, just like any other claim to exercise a right
under international law. Nor, by the way, is it to suggest that the right of
self-defence is in some sense hermetically separated from action by the
Security Council, as one stream of legal scholarship would have it. Article
51 of the Charter - even on its bare wording - is much more complex and
subtle than that. It adapts itself readily to a more realistic model of events
in which unilateral and collective action mingle and coincide as a crisis
develops and is managed, both before and after the triggering event, but
under the fundamental rule that it is the Security Council which has the
overriding prerogative and can assert it at any time. It is good to see the
Security Council developing an empirical pattern of action along those
lines, taking full advantage of the potential in the Charter text.

When we come back, though, to collective action in defence of common
interests, we ought to begin by reminding ourselves that there are two



levels (or at least two stages) of decision-making involved: the decision
whether a threat to a common interest requires action to be taken, fol-
lowed by the decision what action is appropriate. These correspond, in
other words, to the 'necessity’ and the 'proportionality’ elements under
self-defence. But it is vitally important to register that there are two
judgements involved, and that they are distinct. One of the most depress-
ing aspects of a major recent military intervention was to see the States
concerned acting as if all that mattered was to derive a line of authority
that would justify taking action, without regard to the action itself to be
taken; as it were, that once they got over the threshold and through the
door, all decisions over what force could be used, for what purposes, and
with what means, became matters for them and them alone.

The powers of the Security Council

Returning however to the Security Council, as the seat of collective au-
thority, there can be no doubt that the Security Council does possess the
authority to decide both on the What? as well as the When?, and also the
How? The references are to Articles 39-43 and Article 48 of the Charter,
and, with your leave, | will not read them out to so distinguished an audi-
ence. What | would like to bring out instead is where the Council gets this
authority from. It is not, as | see it, from the presumed status of the Char-
ter as some sort of constitutional instrument for the world; it is directly
conferred upon the Council by the Member States, individually as well as
collectively, in other words also by the States against whom (putatively)
action might be taken. And its source lies not just in the much-quoted
terms of Article 25 (which lays down the binding nature of Council deci-
sions) or in the conferment under Article 24 of the 'primary responsibility’
for the maintenance of international peace and security, but in the much-
neglected following phrase in Article 24, the segment under which the
Members “agree that in carrying out its duties under this responsibility the
Security Council acts on their behalf” (the emphasis is of course mine).

| come back now to that potential problem with the text of the Charter
which | mentioned briefly earlier: 'use of force in the common interest’
vs. 'maintenance of international peace and security: Is the Secretary-
General right to imply that any threats to the common interest serious
enough to warrant a pre-emptive response will indeed fall within the
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Security Council's responsibilities for the maintenance of international
peace and security? It seems to me that he is right, but only of course on
the proviso that that segment of the Security Council's powers which re-
fers to 'threats' to international peace and security is recognized as carry-
ing within itself a wide degree of flexibility, and the parallel proviso that it
has also to be recognized that the Charter confers on the Security Council
a wide and unfettered discretion to decide whether the circumstances of
particular cases do amount to a threat of that kind. Moreover, we must be
willing to recognize that when the Charter does things that way, it does
so consciously and deliberately, as part of the institutional structure of
the organization. Of course the Security Council's powers are not arbitrary
and unlimited. But it seems to me to mean something, and something
significant, when the 'threat to international peace and security’ power is
conferred in terms so general and unlimited and when the Council alone
is given the key that unlocks the organization's coercive powers under
Chapter VII. So I have always found myself profoundly sceptical of the
clamour that rises up every so often for the decisions of the Security
Council to be subject to judicial review, if only for the reason that | simply
fail to grasp what benefit it would bring to the operational effectiveness
of the United Nations to raise a negative barrier of that kind. | will come
back to the point in a more general context at the end.

| conclude with the obvious point: those who pin ultimate faith - and
quite rightly - on a collective not a unilateral trigger for the use of force,
can't at the same time try to cramp the Council's powers into a restrictive
mould. Unless the Council's powers to determine, and then to act upon,
threats to international peace and security are accepted to be widely flex-
ible, and in practice untrammelled, then they will not be available when
they are needed. The check on the Council's activities must centre chiefly
round the wisdom of its decisions, not the extent of its legal powers.

So much, therefore, for what we could call the 'positive side’, the powers
of the Security Council to act. But what if the Council doesn't act? Again,
the question is not new; though it has come into dramatic focus over the
past two decades. To rephrase the question: can States act in the Council's
place?



We can start once again with two obvious points - or at least ones that
should be obvious, though it does not always seem so. They are linked
together in fairly close harness, so | will take them together. The first is
that no State is authorized to enforce the Security Council's decisions for
it, and the second is that there is a world of difference between a State
claiming the right to act to vindicate the international common interest
and a State claiming the power to determine what the international com-
mon interest is.

The Security Council's watchdog

The second of these goes back of course to the distinction | drew earlier
between necessity and proportionality and between determining a threat
to the common interest and deciding what action is appropriate to deal
with it. It must be plain that no State could conceivably claim to be act-
ing in the Council's stead unless it was acting in pursuit of purposes the
Council itself had already laid down. The fact that the Council had already
laid down clear purposes and goals was crucial to the legal argument put
forward by my own country as the basis for creating the 'Safe Havens' in
Northern Irag in 1991, and then elaborated in somewhat less convincing
circumstances by the North Atlantic Alliance for Kosovo in 1999. This ele-
ment of the legal argument has been widely misunderstood in the legal
literature, so let me take the opportunity to correct the misunderstanding
now. The common assumption has been that what was being put forward
represented a devious attempt to give operative force to non-binding Se-
curity Council resolutions; or that it was an illegitimate way of construct-
ing the grant by the Council of implied authority to act. Neither of those
could be further from the truth - at least so far as the United Kingdom
is concerned. What the commentators missed was that this element, one
of several in a compound argument, was not being advanced as a posi-
tive empowering factor in its own right, but in a purely negative sense;
in other words, it was there to make plain that the States in question
were precisely not claiming for themselves the right to lay down the pur-
poses of the international community in whose name they were acting,
but were operating in aid of common purposes laid down by the only duly
authorized organ, the Security Council.
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But a ‘common purpose’ on its own is clearly not enough, and that brings
me back to my first point, namely that there is no legal basis under which
any State (which for present purposes would include any group of States)
can appoint itself the Security Council's enforcement arm. The Charter
could not be clearer: the Security Council is given the sole prerogative
to act, and part of its prerogative is to "determine” whether the action
required to carry out its decisions for the maintenance of international
peace and security is to be taken by some Member States (Article 48 of
the Charter). Since we first developed this mode of explicit authorization
by the Council in Resolution 678, on the expulsion of Iraq from Kuwait,
it has now come into reqular use - another useful example of the latent
potential of the Charter being developed in the interests of effective ac-
tion. It does however surprise me that so little politico-legal attention has
been paid to the chaos that would ensue from the establishment of a doc-
trine that Member States were empowered to take upon themselves the
enforcement of Council decisions. If one State or group of States in one
crisis, why not another very different State and its friends in some other
crisis; how on earth would one distinguish, in a legally valid way?

This combination leaves us however with a deep paradox: the very pre-
condition for the possibility of unilateral action (that it serves purposes
laid down by the Security Council) is by the same token implicitly negated
(because the Council, having been seized of the situation, manifestly did
not mandate any Member State or group to carry out those purposes).

Humanitarian emergencies

Does this rule out any possibility for the lawful use of individual or col-
lective force by States where the Security Council has failed to act? If so,
how do we account for the cases of Northern Irag in 1991 and Kosovo in
19997

| do not myself believe that it does - provided that the conditions and
limitations are properly weighed. Article 2(4) of the Charter, for example,
the prohibition on the threat or use of force, is so clearly predicated, by
its very wording, on the concepts of consistency or inconsistency with
the Purposes and Principles of the United Nations, and infringements of



sovereignty and territorial integrity, that | see little virtue in a refusal, as a
matter of principle, even to examine whether particular uses of force may,
or may not, be compatible with those predicates. And the Safe Havens
operation in Northern Irag was unambiguously and credibly based (the
Kosovo intervention less convincingly so) on temporary emergency relief
of extreme humanitarian need, which certainly bears comparison with
those two Charter predicates.

One thing must however be clear. A State or group of States assuming this
role incur an enormous political risk and take on themselves a huge bur-
den of justification. | have suggested elsewhere that a viable legal regime
of forcible intervention on humanitarian grounds would have to satisfy
five prime criteria, which | called altruism, authority, purposes, means,
and consequences. Some aspects of some of them have been touched
on above, and there is no time to do more. All that | would say is that,
cumulatively, these five criteria erect themselves into a formidable barrier,
leading one to think that unilateral action will only be justifiable in a very
limited number of extreme cases. That, however, is as | think it should be.

Accountability

Let me round off this far too rapid tour d'horizon with a comment of
a different character. The law on the use of force is undoubtedly at an
important stage of its development; new doctrines are emerging and old
ones being reshaped. For that to happen successfully, chances are going
to have to be taken and confidence built. But people will resist doing so if
they think they are being asked to sign blank cheques, and in justification
they will look back on the not very edifying experience of the last half-
century. I have spoken at various places earlier about different processes
being subject to legal review after the fact or about not being subject to
legal review at all. That may have sounded contradictory, but | hope it is
not, because | regard legal review as only one part (though obviously an
important part) of a broader system of control | would call ‘accountability’
Accountability takes many forms, some legal, some political, some insti-
tutional, some financial, and some of them more powerful than others in
particular sets of circumstances. But they represent an essential part of
what people now rightly regard as their due from the systems that govern
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them, and the daily news shows how that is just as true in all societies,
not simply in the developed democracies. OQur system for requlating and
controlling the use of force has proved particularly deficient in the crea-
tion of effective processes of accountability, whether nationally or at the
international institutional level. If we want to meet the emerging chal-
lenges, we are going to have to do better.



The Norwegian Atlantic Commitee's 40th annual Leangkollen Conference. The Nobel Institute.
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These two presentations were held at The Norwegian Atlantic Committee's 41th
annual Leangkollen Conference. @’\lobel Institute, 30 January 2006
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